NOTE:  Italicized words and statements must be replaced with information specific to the Agreement.  Community Development Block Grant (CDBG) is used as a sample funding source throughout this document.  If your project is funded with a source other than CDBG, be sure to change the language in the example.  A Use Policy must also be approved by ADOH and may be submitted as part of this Agreement or as a separate document.  
EXAMPLE:  CENTERS/FACILITIES AGREEMENT

FUNDING AGREEMENT

between

TOWN OF OZ

and

OZ MUNCHKIN CENTER

THIS IS AN AGREEMENT by and between the Town of Oz, hereafter referred to as TOWN and the Oz Munchkin Center, a non-profit corporation organized under the laws of the State of Arizona, 9999 Tin Man Hollow, Oz, Arizona, hereafter referred to as CENTER, their successors and assigns.

All notice or demand upon any party to this Agreement shall be in writing and shall be delivered in person or sent by certified mail, return receipt requested, addressed as follows:



I.B. Lion




Ann T. Emm



Oz Munchkin Center



Town of Oz



9999 Tin Man Hollow



4777 Hurricane Alley



Oz, AZ  99994




Oz, AZ  99994

I.
Commitment of the Grant Funds

TOWN hereby commits $300,000 in CDBG funds to the CENTER located 9999 Tin Man Hollow, Oz, Arizona 99994, to purchase a building suitable for provision of Head Start services.
II.
Term of Agreement

The term of this Agreement shall commence on the date the last party executes the Agreement and shall continue for a term of five (5) years.  The CDBG funds shall be considered a grant for as long as CENTER remains a non-profit organization and continues operation of services according to the terms of this agreement.  The CENTER must be used solely for the purpose stated in Section III. for a minimum of five (5) years after grant close-out. 
III.
Use of Facility

The CENTER shall be used only to provide services offered by the Head Start Program and purposes incidental thereto.  The CENTER shall not use or suffer or permit any person or group of persons to use the facility for any unlawful purpose or in any manner or use in violation of any covenants or restrictions of any law or ordinance of any governmental, political or military order or regulations.  The CENTER shall not regularly be used for sectarian or partisan purposes.  The CENTER shall abide by all civil rights laws and executive orders as required by the Community Development and Housing Act, as amended, and OMB Circulars and other requirements as set forth by the State of Arizona Department of Housing (ADOH).  A Use Policy is included (check one [1])  FORMCHECKBOX 
 in this agreement, or  FORMCHECKBOX 
 as a separate document. 

IV.
Reversion of Facility

The CENTER must be used only for the stated purpose for a minimum of five (5) years after grant close-out.  If the purpose/use will be changed, CENTER will pay the TOWN the fair market value of the improvements. 

V.
Fees

All fees charged by the CENTER shall be affordable to low and moderate income persons.  The TOWN reserves the right to review such fees and to require adjustments if the fees are determined unaffordable to low and moderate income persons. 

VI.
Responsibilities of Both Parties


The TOWN shall be responsible for:
· Request and receipt of CDBG funds from the State of Arizona Department of Housing (ADOH) for construction of the facility. 
· Consultations with the CENTER regarding project elements. 
· Procurement and construction of the building. 
· Maintaining all grant related documents as required by ADOH. 
The CENTER shall be responsible for: 

· All maintenance, repairs and utility costs. 
· Maintaining in force a sub-lease Agreement with the Head Start Program that also defines the program’s responsibilities. 
VII.
Ownership of Facility

The CENTER is owned by Oz Munchkin Center, a non-profit corporation, with operation of the facility the responsibility of the Head Start Program. 

VIII.
Insurance

The CENTER shall provide, by self-insurance or other means and maintain and/or cause its sub-contractors to provide and maintain, appropriate insurance.  In no event shall the total coverage be less than the minimum insurance coverage specified below: 

Insert Recipient Requirements
[Recipients should check with legal counsel to see if this paragraph is applicable.]  The CENTER shall name the TOWN, its agents, officials and employees as additional insureds and shall specify that the insurance afforded by the CENTER shall be primary insurance and that any insurance coverage carried or self-insurance by the TOWN, any Department or any employee shall be excess coverage and not contributory insurance to that provided by the CENTER.  Said policy shall contain a severability of interest provision.  TOWN reserves the right to continue payment of premium for which reimbursement shall be deducted from amounts due or subsequently due CENTER. 

Failure on the part of the CENTER to procure and maintain the required liability insurance and provide proof thereof to the TOWN within ten (10) days following the commencement of a new policy shall constitute a material breach of the Agreement upon which the TOWN may immediately terminate the Agreement.  Within ten (10) days on signing this Agreement, the CENTER shall furnish the TOWN with copies of the Certificate of Insurance drawn in conformity with the above insurance requirements.  The TOWN reserves the right to request and receive certified copies of any or all of the above policies and/or endorsements. 

CENTER agrees to comply with statutory requirements for both workers' compensation and unemployment insurance coverage during the term of this Agreement.  A Certificate of Insurance for Workers' Compensation coverage naming TOWN as additional insured shall be provided within ten (10) days of signing this Agreement. 

IX.
Termination of Contract
· 
Any party to this Agreement may terminate said Agreement without cause by giving the other parties thirty (30) days written notice of intent to terminate.  In the event the CENTER elects to terminate without cause, the CENTER may be liable to repay to the TOWN funds equal to the current fair market value of the building. 
· If any party violates the terms or conditions of this Agreement, the other parties may give thirty (30) days written notice of such violation or default.  If the CENTER is the defaulting party and fails to commence to cure the default within thirty (30) days of written notice, the TOWN may declare the Agreement terminated.  At such time the CENTER shall have no rights under this Agreement and may be liable to repay to the TOWN funds equal to the current fair market value of the building. 

· The Agreement may be terminated per ARS 38-511, Conflict of Interest. 

X.
Assignment and Subletting

The CENTER shall not be permitted to assign, sublet or otherwise transfer in any manner any of its rights under this Agreement without the express written consent of the TOWN. 

XI.
Indemnification

The CENTER agrees to save and hold harmless the TOWN and ADOH or any of its departments, agencies, officers or employees from all cost, damage and liability incurred by any of the above and from any other damage, cost or liability to any person or property whatsoever, which is caused by an activity, condition or event arising out of the performance or non-performance of any provision of this Agreement.  The above cost incurred by the TOWN or any of its departments, agencies, officers or employees shall include, in the event of legal action, court costs, expenses of litigation and reasonable attorney fees.  When any above cost, damage or liability occurs as aforesaid, CENTER assumes the burden of proof that the activity, condition or event did not cause such cost, damage or liability. 

XII.
Attorney’s Fees

In any action between the parties to this Agreement, their heirs, executors, administrators or permitted assigns, for a default, breach or for the enforcement of any of the terms and conditions of this Agreement, any reasonable attorney’s fees to be fixed by the courts having jurisdiction of the action shall be added to and made a part of the allowable cost in such action in favor of the successful party. 

XIII.
Arbitration

In the event of any controversy which may arise out of this Agreement, the parties hereto agree to abide by required arbitration as set forth in Arizona Revised Statutes. 

XIV.
Records and Audits
The CENTER shall retain any and all accounts and records for at least three (3) years after the grant close-out between HUD and ADOH or the resolution of all audit findings, whichever is later. 

Legible copies of any and all records maintained by CENTER shall be made available, upon request, to the TOWN, ADOH, the Office of the Inspector General (HUD) and any other body authorized in writing by the TOWN. 

XV.
Non-Discrimination

The CENTER agrees not to discriminate in any manner against any individual who may seek services on the basis of race, creed, gender, sexual orientation, gender identity, color, religion, mental or physical disability, familial status or national origin. 

The CENTER agrees that it will not discriminate against any qualified employee or applicant for employment because of race, creed, gender, sexual orientation, gender identity, color, religion, mental or physical disability, familial status or national origin.  The CENTER shall take affirmative action to ensure that employees are treated during employment without regard to their race, creed, gender, sexual orientation, gender identity, color, religion, mental or physical disability, familial status or national origin.  The CENTER agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this non-discrimination clause. 

XVI.
E-Verify

It will comply with all Federal immigration laws and regulations relating to employees and warrants its compliance with Section A.R.S. § 23-214, Subsection A.  (That subsection reads: “After December 31, 2007, every employer, after hiring an employee, shall verify the employment eligibility of the employee through the E-Verify program.”)

A breach of a warranty regarding compliance with immigration laws and regulations shall be deemed a material breach of the contract and recipient may be subject to penalties up to and including termination of this agreement. 

The ADOH retains the legal right to inspect the papers of any employee who works on this agreement to ensure that Recipient or Recipient’s sub-contractor is complying with the warranty under paragraph (a).
XVII.
Miscellaneous Provisions
In case one (1) or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision thereof and this Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been contained therein. 

IN WITNESS WHEREOF this instrument has been executed on the date under each signature.

OZ MUNCHKIN CENTER



TOWN OF OZ

_______________________________________

_______________________________________
President





Mayor

_______________________________________

_______________________________________

Date






Date
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